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PETITIONER -APPELLA NT'S_BRIEF 
STATE M ENT OF T HE _I SS'JES _ 

1. WHERE IT APPEARS THAT ILLEGALLY OBTAINED EVI¬ 
DENCE IS USED BY THE GOVERNMENT, IS IT THE 
DUTY OF A TRIAL COURT TO ENTERTAIN A MOTION 
FOR THE SUPPRESSION OF SUCH EVIDENCE? 

2. DID THE IMMIGRATION JUDGE ERR IN REFUSING 
A PROPER REQUEST TO SUBPOENA THE ARRESTING 
OFFICERS? 

3. SHOULD THE IMMIGRATION JUDGE HAVE TERMINATED 
THE PROCEEDINGS FOR FAILURE OF PROOF? 

STATEME NT OF THE C ASE 

Pursuant to Sec. 106(a) of the Immigration & Nation 
ality Act, 8 U.S.C. Sec. 1105(2), petitioner petitions thi 









Court for review of a final order of deportation entered 


against him by the Board of Immigration Appeals on March 26, 
1975. 


STATEMENT OF THE FACTS 


Petitioner-Appellant is a native and citizen of 
Ecuador, who entered the United States on or about December 3, 
1972 at California, at which time he was not in possession of 
an immigrant visa. 

In May 1974 he was arrested by Immigration officers 
without a warrant and/or without reasonable or probable cause. 

He was served with an Order to Show Cause why he should not be 
deported because it was alleged by the Immigration Service 
that he was not in possession of a valid immigrant visa or 
other entry document for permanent residence. 

At the deportation hearing the petitioner served 
the Immigration Service with a motion to suppress all of the evi¬ 
dentiary "fruit" resulting from the illegal arrest; also the 
petitioner requested the arresting officers be subpoenaed to 
give testimony to support petitioner's claim of the illegal 
arrest. Under the Freedom of Information Act the petitioner 
demanded to see all of the notes and memoranda relating to 
this case which formed any basis for the apprehension of the 
petitioner; and also for the names and addresses of any al¬ 
leged informants relating to petitioner's arrest. 
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The Immigration Judge denied each of the afore¬ 
mentioned motions, viz., he found the petitioner deportable 
on the strength of his testimony, which he admitted over 
objection and over the motion by petitioner's counsel to 
suppress the testimony as the "fruit" of a poisoned tree 
because of an illegal arrest. The Judge admitted the testi* 
mony without permitting the petitioner to prove that an il¬ 
legal arrest had taken place by allowing a subpoena to issue 
to the arresting officers. An inspection of the Service's 
records by virtue of the Freedom of Information Act also 
should have been permitted. 

The Immigration Judge granted voluntary depart¬ 


ure . 

Appeal was timely made to the Board of Immigra¬ 
tion Appeals and on the 26th of March, 1975 the Board of 
Immigration Appeals affirmed the findings of the Immigration 
Judge. The Board noted that no evidence was offered in sup¬ 
port of a motion to suppress. Instead the respondent testi¬ 
fied and his testimony established the charges, the Board 
held. The Board failed to note that no evidence was offered 
because the Judge had not permitted the evidence to be de¬ 
veloped in the manner petitioner chose. The Judge denied 
the subpoena of indispensable witnesses, the arresting 
officers; and he refused to permit the petitioner to inspect 




documents which belonged to the Immigration Service and which 
were necessary and indispensable to petitioner's proof; to wit, 
to prove that no reliable informer or other reasonable basis 
existed for the arrest of this petitioner. The petitioner 
did indeed testify. But his testimony was objected to and the 
Board of Immigration Appeals failed to decide the issue of 
whether this was lawful, substantive testimony, or whether 
it should not have been suppressed because of the manner in 
which it was obtained. 

This appeal is from the order made by the Boaro of 
Immigration Appeals made on March 26, 1975. 

1 ^ 

' ARGUME NT 

WHERE IT APPE ARS THAT ILLEGALLY OBTAINE D 

EVIDENCE IS USED BY THE GO VERNMENT IT I S 

TH E DUT Y OF A TRIAL C OURT TO EN TERTAIN 

A.MOTION F OR THE SUPPR ESSIO N OF SUCH _EVI- 
DENCE. 

Before an alien can be lawfully excluded or deported, 
the burden of proving the charge is on the Immigration Service. 
Kwo ng H ai Chew v. Rogers , 257 F. 2d. 606 (D.C. Cir. 1958), 
Ma tter of Bec erra-Mi randa , 12 I & N Dec. 358 (BIA 1967). 

In the case at bar the only evidence presented of 
the petitioner's status was obtained by his own testimony, all 
properly objected to before he testified. This testimony would 
not have come about but for an illegal arrest. The petitioner 
was unable to prove the illegal arrest because the Trial Judge 
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refused him the means to prove it. The Trial Judge refused 
his request to subpoena indispensable witnesses, the arrest¬ 
ing officer, and refused his request to examine his file which 
would have been used to prove there was no legal justification 
for this arrest. 

For the purpose of this issue, we must assume that 
the petitioner would have been able to prove that there was 
an illegal arrest since the Immigration Judge denied him as a 
matter of law those rights which should be available to him 
under due process. If we take it that the Government's evi¬ 
dence has thus been illegally procured, not only roust all of 
the evidence resulting from the arrest be suppressed but also 
any evidence derived from the information thus illegally ob¬ 
tained. Na rdo ne v. U .S. , 308 U.S. 338 (1939); Wong Sun v. U.S . 
371 U.S. 471 (1963). Once the use of an illegal technique is 
shown by the government the burden shifts to the government to 
show that the evidence it relied on was not obtained directly 
or derivatively from the tainted source. See G elbard v. U.S. , 
408 U.S. 41 (1972). 

IL_ 

THE IMMIGRATION JUDGE ERRED IN REFUSING 
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either party. 8 C.F.R. 287.4(a)(2). The petitioner showed 
both in writing and by stating orally what he expected to 
prove by these witnesses. The Immigration Judge in denying 
this subpoena, deprived the petitioner of the means to prove 
that the arrest was without probable cause. In U nited States 
v. Brignoni -P once , No. 74-114, June 30, 1975, the Supreme 
Court held that the Fourth Amendment forbids the stopping of 
persons for questioning about their citizenship on less than 
a reasonable suspicion that they may be aliens. The Supreme 
Court held here that the Fourth Amendment applies to all sei¬ 
zures of the person, including seizures that involve only a 
brief detention short of traditional arrest. The Fourth Amend 
ment requires that such brief detention or seizure be "reason¬ 
able". The effect of the 3rignoni decision is to limit exer¬ 
cise of the authority granted by Section 287 of the Immigra¬ 
tion & Nationality Act. Persons may be stopped only if the 
officers are aware of specific articulable facts, together 
with rational inferences from those facts that reasonably 
warrant suspicion that the aliens may be illegally in the 
country. Au Y i Lau v. Immigration & Naturaliz ation Service , 
445 F. 2d. 217 (D.C Cir.) cert. den. 404 U.S. 864 (1971). 

By not permitting the subpoena of the arresting 
officers or the examination of notes and memoranda relating 
to this case which formed any basis for the detention and 
seizure of the petitioner, the Judge was not allowing the pe- 
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titioner to show that the arresting officers lacked specific 
articulable facts which together with rational inferences 
reasonably warrant a suspicion that this alien was illegally 
in the U.S. 

The Immigration Judge also posed this alien an in¬ 
soluble dilemma. If the petitioner had testified that the 
officers arrested him without articulable facts and thereby 
had proved that he was arrested illegally, the Judge would 
have found him deportable because he would have freely ad¬ 
mitted that he had come into the country without a proper visa. 
Instead the petitioner chose not to testify except over ob¬ 
jection with the result that the Judge held him to his testi¬ 
mony notwithstanding the objection of his counsel and also 
found he had not carried his burden of proof because he did 
not testify as to the unreasonableness of the officers' ar¬ 
rest. When, however, the petitioner sought to prove this il¬ 
legal arrest through the mouths of the arresting officers, the 
Judge refused to subpoena them. 

T HE IMMIGRAT I ON JU DGE _SHO'JLD _HAVE_TER- 
MENA TED THE PROCEEDINGS FOR FAILUR E O F 
PROOF. 

No legal evidence was presented to prove the alien¬ 
age and unauthorized stay of petitioner in the U.S. The Immi¬ 
gration & Nationality Act, Sec. 291 Act of 1952, 8 U.S.C. Sec. 
1361 holds that the time, place and manner of entry into the 
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United States must be proved by the government. The burden 
cannot be fulfilled by a mere accusation, unless admitted 
by the alien. The burden of proof can only be satisfied by 
evidence produced at the hearing. The Immigration Judge re¬ 
fused to permit the petitioner to prove the illegal arrest 
in the manner the petitioner chose to, and elicited admis¬ 
sions after objection by his counsel. The government thereby 
sought to prove its case on the basis of the "fruit" of an 
illegal arrest since the very knowledge of petitioner's 
identify came about as a result of an unlawful arrest. This 
the government may not do. Wee ks v . U.S. 1914, 232 U.S. 383. 

The Immigration Judge did not afford the petitioner 
a fair opportunity to be heard and the right to present wit¬ 
nesses and evidence. Chin Yow v. U.S .. 1908, 208 U.S. 8. This 
deprived him of procedural due process. There must be a fair 
hearing conducted in good faith before an alien is ordered 
deported. It is not competent for any administrative agency 
to cause an alien, even if it is alleged that he is illegally 
here, to be taken into custody and deported without giving 
him an opportunity to be fully heard and fairly heard and 
without granting him all of the rights to which due process 
of law entitle him. Japanese Imm igrant Cas es. 1903, 189 U.S. 
86 . 

CONCLUSION 

The decision of the Board of Immigration Appeals 
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should be reversed and the deportation proceedings dismissed 
and terminated. 


Respectfully Submitted, 


WILLIAM H OLTARSH, 

Attorney for Petitioner-Appellant 
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lluitri) ^Intrii Dr}iartmrtit ni*3lu»»tu' 

tLiiuirft nf ilinmuu dtnu Appr;il*» 
iUuHlumitiui. 0 C. li ' Mi 


File: A21 765 277 - New York 

In re: RAUL FIUMENTOR AGUILAk -C1SNERLr; 

Hi DEPORTATION PROCEEDINGS 


APPEAL 


ON BEHALF OF RESPONDENT: William H. Oltarsh, Er>q. 

225 Broadway 

Hw York, New York 10007 


CHARGES: 

Order: Sec. 241(a)(1), I&H Act (8 U.S.C. 1251(a)(L)) 
- Excludable at entry, Emmigr; nt* not in 
possession of valid immigrant: visa 

APPLICATION: Voluntary departure 


YE in le an appeal from an order ot an immigration 
judge finding the respondent deportahlr and granting him 
voluntary departure. The appeal will r>e dismissed. 

The record relates to a male alien, native and citi¬ 
zen of Ecuador, who entered the United States near San 
Ysidro, California, on or about December 3, 1972, at 
which time he was not in possess ion r>f a valid immigrant 
visa or other entry document. 

Our review of the record, including counsel's brief 
on appeal, satisfies us that the hearing waa fair, that 
dcportabiltty has been established by evidence that is 
clear, convincing and unequivocal, and that the immigra¬ 
tion judge properly applied the pertinent lop,:?}, principles 


( 





A?\ 765 777 


In passing we note that in connection with counsel's 
motion Lo suppress, no evidence was offered in support 
of that motion. Instead, the respondent testified and 
his testimony establishes the Immigration cacl Naturali¬ 
sation Service charges.1/ Accordingly, the following 
order will be entered. 

ORDER: The appeal is dismissed. 

FURTHER ORDER: Pursuant to the immigration Judge's 
order, the respondent ia permitted to deoart from the 
United States voluntarily within 30 days from the date 
of this order or any extension beyond that time as may 
bo granted by the District Director; and in the event 
of failure so to depart, the respondent shall bo depor¬ 
ted as provided in the immigration judge's order. 


Ch* i man 


1 J Although counsel objected, the respondent personally 
made no claim of self-lncrimlnatlon. 

- 2 - 
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__ Bd of Immlgr Appealw 

Tmmigr Sc Nat. Svce 

20 West Bway, 

New York, N. Y.10007 


June 1?, 19 7 4 


Immigration c t . aturelibation Service 

7 9 ’ T est Broadway 

lew cork, Y. 10007 

At ft special inquiry Section 

Ke - Aguilar-Cisneros, Haul F. 

A n 765 7 77 

Gentlemen 

I enclose herewith Notice of AooeM ir. the .above 
captioned case, filing fee in the sum. of 0°5.00, 
rnd notice of appearance as attorney. 

Please forward to me the transcript of the testimony 
given at the hearings held on June 7, !9 7 4. T wish to 
request a oeriod of ten (V)) davs af^er th« rrcelot 
of thin transcript by me in order to file " memor°rdutr 
of 1 r \;. 

With thanks for your courtesv, J 








NOTICE OF APPEAL TO THE BOARD OF IMMIGRATION APPEALS 

SUBMIT IN TRIPLICATE TO: 

IMMIGRATION AND NATURALIZATION SERVICE 

20 West Broadway_ 


New York, N. Y. 1 0007 


Fee Stamp 


In the Matter of 

AGUILAR-CISNEROS, Raul 
Filamentor 


File No. 


A 21 765 277 


1. 1 hereby appeal to the Doard of Immigration Appeals from the decision, dated- Z U . nG —Zj-. 

in the above entitled case. 

2. Briefly, state reasons for this appeal. 

a. Refusal by the Immigration Judge to conduct a separate 
hearing pursuant to the motion to suppress; 

1). Failure to subpoena and product' at the hearing material wit¬ 
nesses although the Immigration Judge was requested to do so; 

c. Refusal of the Judge to permit respondent and his attorney to 
inspect the file pursuant to Freedom of Information Act, sec.552 

(b)(7); . , 

d. Failure of the Judge to base his determination on legal evi¬ 
dence only which was produced at the inquiry; 

e. Failure on the part of the Immigration Service to carry burden 
of proof to establish that respondent is an alien unauthorized 

to remain in the U. S. 


3. I 


do not 


(do) (Jo tot) 

Washington, D. C. 


4. I _ 

(am) 


(um nut) 


desire orul argument before the Board of Immigration Appeals in 


filing a separate Written brief or statement . 


June 12, 1974 


f Signature of Appellant (or ulforney or reprrirritative) 

WILLIAMMI1. OLTARSH 

(Print ur typi nam> ) 

225 Broadway, New Yorkiji N. Y. 

-10007 


Date 


A .litre a * (Number. Street, t try. .lime. / W (ode) 


SEE INSTRUCTIONS ON REVERSE SlDVriil THIS NOTICE 



IMPORTANT: 
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case which formed my b*sis for the detention an*! re5.rare of the. re¬ 
spondent and else * 01 * the names and nddreaijus. of .cr; -ll-M-eil informant® 
relating to this _1 'te^rxon an.i seizure. 

The Tcmiernti™ fudge at the de>ort*ti<m he«v . - refused to conduct 
a separate heeding or the mot tor to suppress and r to r .S>pocnr 

civ ore It tee it the hearing the arresting. ofC'co/s >u * veftwed to aer ' • t 
respondent t* ins ere t the note?; and ineswrende. of th: In. 1, ■roti*m >•. vice 
re!atin? to this cnee. Over the objections of respjrdont’a course 
the lasaisratior Interrogated the respondent and • ich evidence a* 

alienage md it-, authorize stcy in the hired r'tatee * only «uw*rcni»wt 
by the Tjnwigr•»:.ioudge through questions ic.t wve jott er tc 
The Immigration Judge granted vo 3 tatter- depart rc m or he far# 
fuly 7, 1 97^ or -my extension beyond sir 1 ' dote «r r •- ’ granted by 

the Distric t Director and ur.de such eon-U* i*>m m * he Htr! t Director 
3 i ’ll direct. 

Thf T..VT 

Since l°I A the Supreme four!, us* held ;i - * role c ~or>Pt itut!-,na! 
lav that materials obtsinr . as a ••result c v. t i;= V3 P , .•■<•. wm ; 0elstarc 
may riot he used tn ? IV»derr! court. Tjeekr v. * <? ici/ i-io « T t 10 -, 

-• ♦—f • ' —•!*.* ... ' *. ^ -'.WU - - - - T .* . 1. ^ • 
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\?6i u .367j!._S i _643. liber* It f»oo»ars f.h.A flier,?H- stained evidence 
'3 used by the Government, it hag beer he! 1 that V 'r;hc duty of r 

trlnl co ’ trf: fn enter tain n motion for the exclusion ,u iuv>t>ression ot 
Siich evidence. £ 0 ^ 1 ^^ , f 7ederrtl }?uleB 

of f’rlmiral Procedure, Kale 41 <V>>. / 
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*■ be i ourta iidrmni' a - i *;3 to nur.inlr? r t Ive aroceedlngH ns 

wal1 fl s to court proceedings. The Immigration Judge err-d end der.leo 
due process to the. resoondent in not granting a bearing on the nation 
to suoaresa and as a re3uit tiereot violated the rcc >onJent'e rights 
under the Fourth Amendment to the Constitution. 

The Irwnlgrflt Ion Judge err ad lit not rvcniLttlng the respondent to 
subpoena the arresting office s, fubpoenar, in loport.-f Jon ^roceed^vs 
are issued h’> the Iraalgration Judge hiring lurisdloticn over the 
matter, ether uoon his own in.tlativ^. or the written -pnllcatlor of 
either party. 2 O.F.E. ?8,'.4 ( n) (', The. respondent '■bower both in 
writing and orally vhrt he expected to prove by ;;~;.d '^.pikjos 
Immigration Judge in iten.ying this right to re.r-oruhru Anted him his 
constitutional rights as well as his rights r ••• r‘..'ration • aw. 

The Irrrdgrati m Judge .nio erred in denying f. ! - a plicat ion 
under the Trecdcm of Information Act, See. C>>) O} t «> permit tie 
respondent to examine all {he. notes memoi shI-i rr .••• ’j*\ t to this 
rase which formed .any basis for the detent ion eed sel.-... c oi cha 
resoondent, 

The Immigration Judge erred in not diaaiiesinj; th vase /-gainst 

i 

respondent in that no legal evident*» vat presented Jo p , ove thr alien¬ 
age and unauthorised stay of rsepondert. in the /nit-*b Jtitcn, T^.c 
Government has the burden of n roving ’.coortel ilit *. Tv statute, 

>ee. 2*31, Art cf lv5 \ 8 IT.8.0,, sec. 1‘jbl, holds that the time, 
olace and manner of entry into the United States must. br. shown by 
the Government. Ti c burden cannot he tvlfi! L*! by mere accusation 








in the order to show cruet, unless admitted by respondent, but ran 
only be satisfied by evidence produced at the hearing Ko admission 
was made by this respondent except by questioning ay »he Inmigratlon 
Jadge after objection by respondent's attorney. Respondent's attorney 
sought a hearing tc suppress ell the evidence resul* from snid 

unlawful search "nd seizure. Inasmoh on Vr»ovT'"'*cc of msaor*^- 

ent's identity erwr* about only as o result o <? «r* »*r. bv’fu'l arrest, 
search and seizure, the proof on the part oi the ove.rnuent is con- 
oietely lacking in that no proof was adduced in the denortetlon hear¬ 
ing wMch -.’ns not- the result of the illegal arrest, search and 
seizure. 

Tlie 5rroifrr.il:ion Judge refused to *emi* respondent to orovc the 


illegal arrest, search and seizure in n separate lu*nrf.ny», which w.:s 
his constitutional right, and in addition elicited Mi~h admissions 
from respondent only after objecttors by the respondeat'a attorney. 


It 13 horn hook lav that tha Covemmenf "t”y not • n \>e Jin ease or; 


the basis of illegal evidence. 

9 

supra. 


ifeev? v. 17 


,r; 


l y. r iblp 


» 


Lt is nettled lw that an alien is entitle-' *-c oMredural due* 
process. An slien must be given an opportunity * » 5 e beard, and 
the right to present witnesses .and evidence. Jh la Row v. 7. S. . 

1 909, 'Oft Jj. f. 9. 

9 

There nust 7>e s iair hearing conducted in good faith before 
an alien is ordered deported. It Is no*: caaneteri*' r ot ny admlnistm* 


bi 


It is no” r ora;-el. a a* - r cr 





tive ^ency arbitrarily *„o cause '*»: alien, r?v-/»n L. it is 
alleged that he is illegally h*»re, tv> he t- i-ito euoitodv 
«ard deported without giving M«a ar. w joni-huni ♦« *o >.<* fully heard 
p nd fairly heer.i anU wit .out grant in. * hlr; alu of <he rights to 
which due "rocess of law entitle Titn. Jaojn'ao 'nn.M»r»nt Case:? 
i<? 0 3 , i.q? m. g . so . 


T*: i 5 respectfully 
failed in it .a prooand 
should be v-icafu»r] r>nd th 
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♦K->f he «»«; ar Immlorant when he Ins* the. trJtf'* ~tit..'„ tut 

also «n a nr lor trlr to tt P rjfcltM *H a t^s when >,- rr .i ,, ,, vUUor 
*** nomnlned for a period of two or*' 4 * h*f f y»ars. t *<t ent^rM the 
tVilt'*' 4 '>e*es after bavin" hpf*r, snuggled ir** iv'**,i un,™ 

payment ir, the amount of '!?Cf to lewwp* near *'• » >■«<.:/ < to --, i a «. ; 

as charmed. 


T^,> respondent has applied f6r voluntary departure a !♦*><>« ah h!s ,«tt...*■«■. y 
nad» no such annllcetlon. The respondent, throursh Ms counsel, las / ‘»ed 
a ranor v.hlch will he Identified in th<- record as *'1Ht T1.5-; 

**crts tale a not! on !n which counsel seet-s to sir rfsj *■•»! ’• ice .»i«; 1 r 


produce testlrv-ny of witnesses re-oar>1!p" matters wMsh hsv. r -tr*- 5 •; — 
ity ?n this hearing whatsoever. This Is o» v* .}»• » y f- •(• '•ir f 1 ’ ry 
which 5s obviously unwarranted In thr record and whlr> :?••• 21 t •■■■ :*t 
v as. In any evert, rads totally Irrelevant. The col ».vi-. > cr 5" -t 0 

ert's own volimtsry testimony before mo. 


Apparently rrlylno on o! fuscatlon counsel has chosen t rol e n-; ,.-v 1 lc.i- 
tlon for relief a tactic which I regard as not Ir, the lest intr-T .t < ( 

Ms client and ret In the l"st. Interest, of th>- oni'r-tcee; <1 t ' • i,’«••'. 1 - 
tlon laws ond the oHigaflcn to counsel to he candid ivl the court. I 
?n not satisfied that Ms cl lections are ma *o in poor: f >ith. 1 •. con¬ 

vince' 4 thev have r" tasls 5n logic. cr law. Their ruTjt'or 1 . olvi us. 
’’everthrl eis, T shall not renal Ire his client who ha' olvi-usly act ■" 
tn thl" hearing with condo; and honesty. I will acl^oTizc voluntary 
departure notwlthstandlm the extraordlnarl 1 y lad i> lgratinn record 
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of this resident because, at least at this point In May. he la being an 
bones* ftarw T ;»Vipo Into account that Vnosty and t! a*, candor, a voluaf le 
•asset In this world today. I will .nithorire voluntary r> oertur* notwith¬ 


standing his counsel's failure to make 4 he agrlIcetirr- 

? T Td ran.-' Tn that In lieu of an order of deportation resnend- 
ont l» orartM voluntary departure without ryrrnsp to the government on 
or before July d, 1C74 rr any extension teyond such date as may te 
erased *y the district director, find under such conditions as the 
Mstrlct hlrector shall direct. 

IT I'" n prr’or- osr) that If resoordent f»?l« to Hobart when .and as 
roe.uire^ th« orivilcno of voluntary departure shall U • d th-'ra-, m without 
further notice er e me codings and the following order shall thcroumon 
become lor»rr*lately effective* respondent shall ‘e deroi ted from the 
fI nlte-* States to rcuador on the charge contained in tie r rdnr to .'hev, 
Cause. 


ff v:ci ~ j. 1 Yf.r. 
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*‘A- I 


1 IMMIGRATION JUDGE TO RESPONDENT* (Through Interpreter) 

2 0 What is your name? 

3 A Raul Filmentor Cisneros Aguilar. 

4 0 And Mr. Oltarsh is your attorney? 

5 i A Yes. 

6 IMMIGRATION JUDGE* Mr. Oltarsh are you ready? 

| 

7 MR. OLTARSH* Yes sir. 

8 i IMMIGRATION JUDGE TO RESPONDENT* 

9 Q Will you stand and raise your right hand. Do you solemnly swear the 

10 testimony you will give in this proceeding will be the truth, the whole 

11 truth and nothing but the truths so help you God? 

12 A I do. 

■ 

i 

13 IMMIGRATION JUDGE* Sit down. 

14 Mr. Oltarsh, on behalf of your client do you concede service of the 

15 Order to Show Cause? 

I 

16 MR. OLTARSH* Yes. 

_ 

17 t! IMMIGRATION JUDGE* Do you waive the reading of the contents? 

ji 

18 ,j MR. OLTARSH* Yes. 

» 

19 1 IMMIGRATION JUDGE* And on his behalf do you concede the truth of the five 

20 factual allegations in the Order? 

jl 

21 MR. OLTARSH* We concede no facts in the Order, your honor. We question the 

'i 

22 government to prove its case. Before we commence I wieh to offer a_£ 

* ' ^ 

23 motion to suppress the evidence herein and to dismiss the proceedings 

— 

24 and am offering..a notice to you sir, and to the attorney for the 

25 Immigration Service. 

26 I IMITATION JUKE. *n right, l«t m hav. It. 1*11 m.m «<*'•'■>" « »*• ; 

Tii tnscitim’0|. IIKAKINC 

United States Department of Justice — Immigration and Naturalization Service 
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' IMMIGRATION JUDGE* Go ahead Mr. Ruggiero. 
2 MR. RUGGIERO TO RESPONDENT* 


3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 


. t-oMM »-?•*'• 


0 Mr. Aguilar where were you horn? 

MR. OLTARSH* I object to the question. 

IMMIGRATION JUDGE* Overruled. Answer the ouestion. 
i RESPONDENT* In Ecuador. 

MR. RUGGIERO TO RESPONDENT* . 

! 0 Were your parents ever natives or dtizens of the United States. 

MR. OLTARSH* I object to the question. 

IMMIGRATION JUDGE* Overruled. Answer the question. 

RESPONDENT* No sir. 

MR. RUGGIERO TO RESPONDENT* 

! 0 Were you ever issued a visa for permanent residence in the United States 

I 

at any time? 

MR. OLTARSH* I object to the question. 

IMMIGRATION JUDGE* Overruled. Answer the question. 

RESPONDENT* No sir. 

; MR. RUGGIERO* TO RESPONDENT* 

, o Wert you ever issued any visa for entry into the United States by an 

American Consul abroad? 

MR. OLTARSH* I object to the question, 
l IMMIGRATION JUDGE* Overruled. 

I 

j RESPONDENT* Yes. 

I! 

MR. RUGGIERO TO RESPONDENT* 

i 0 You were issued a visa? 

* 

! MR. OLTARSH* I object to the question. 

- 2 - 
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1 ; IMMIGRATION JUDGEi Overruled. 


2 

3 

4 

5 

6 

7 

8 
9 


10 

11 

1 

and every question. Unless I specifically say so, I 

objection in each case. 

am overrul 

12 

MR. 

OITARSH* Thank you sir. 


13 

MR. 

RUGGIERO TO RESPONDENT* 


14 

1 0 

Were you issued a visa? 


IS 

1 

! A 

i 

Yes. 


16 

,;Q 

Where? 


17 

!j a 

Ouito, Ecuador. 


18 

0 

When? 


19 

1 A 

I don’t remember the exact oate, but it was on March 

1969. 

20 

0 

l) 

I! A 

0 

I 1 

What type of visa was it, if you know? 


21 

A tourist visa. 

t 


22 

Did you use that visa to come to the United States? 


23 

A 

Yes, I did. 


24 

0 

Did you come to the United States with that visa? 


2S 

•1 

A 

On April 5, 1969. 


26 

0 

Did you depart from the Uhited States after that entry? 


I-OHM I- 2'Mi 
* (»*-3tU*iSI 
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RESPONDENT« Yes. 

MR. RUGGIERO TO RESPONDENT* 

0 At what Consul did you apply for the visa and who issued it, or was it 
issued? Were you issued a visa? 

MR. OITARSH* May I interrupt for a second. It is relevant that I object to 
every question. Incidently, I would like to present now an objection 
to all questions asked. 

IMMIGRATION JUDGE* All right, I’ll consider that you are objecting to each 


■V 






1 A 


Yes. 


2 1 

0 

3 

A 

4 

0 

1 

5 

t 

A 

6 , 

0 

I 

7 

A 

8 

0 

9 

A 

10 

0 

11 

A 

»2 j 

0 

n ! 

A 

14 

Q 

15 

A 

16 

0 

< 

17 


18 

* 

19 1 

i 0 

20 


21 

A 

22 

0 

1 

23 

1 A 

24 

|° 

25 

t| * 

| 

26 

Q 

L 


FOKM I-2*** 
(•f-JH-bi) 


When did you leave the United States? 

T left on October 24, 1971. 

When did you come to the United States again after that departure? 
I arrived in this country on September 3, 1^72. 

Did you have a visa at that time? 

No. 


Of any kind? 

No. 

How did you enter the United States on that occasion? 

For three months. 

Yes, but how? 

Py an automobile. 

Who’s automobile? 

Some unknown guy. 

Did some unknown guy take you across the border for a price that you 
naid him? 

Yes. 

When you were in Mexico did you actually try to find this person so 

I 

that you could get into the United States? 


No. 

How much did you pay him? 
* 200 . 


Did he take you across the border? 

Yes. 

For what purpose were you coming to the United States at that time? 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 


A 

0 

A 

1 0 


A 
C 

! A 


To look for a future to help my children. 

Did you come here to work? 

Yes. 

i 

And to stay as long as you could and work here? 

Mo. 

For how long did you intend to stay here in the United States and work? 

I 

; 

For some time and go back. 

At the time you came into the United States did any American Immigration 
Officer speak to you personally? 

t 


A Mo. 

MR. RUGGIERO* I have no further questions. 

IMMIGRATION JUDGE! Mr. Oltarsh, do you have any questions? 

MR. OLTARSHt I have no questions for the respondent at this time. 

I 

IMMIGRATION JUDGE TO RESPONDENT! 


0 Mr. Aguilar in the event you would be deported from the United States 
you would have the right to name the country that you wish to be sent. 

If you should be deported from the United States where would you want to 
be sent? 

A My country. 

V 

0 That's Ecuador? 

A Yes. 

IMMIGRATION JUDGE! All right, Mr. Oltarsh - an? you making any application 
for discretionary relief? 

MR. OLTARSH! Sir, I would like to apply for discretionary relief after you 
have made your decision as to the question of deportability ” 

MR. RUGGIEROi The government objects. 
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14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 
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IMMIGRATION JUDGEi If you wish to make an application for discretionary 

I 

relief I am inviting it now. Do you choose not to make an application - 

; 

that's your choice? 

MR. OLTARSHt I choose sir to make an application for discretionary relief 

after you have made a decision on the cuestion of deportability, whicn 
is my client's right under the law. 

IMMIGRATION JUDGEi All right. We refer to 8 CFR 242.17 with relation to 

discretionary relief. I offer you the opportunity to make that applica¬ 
tion now. Do you wish to make an application? 

MR. OLTARSHt As I previously stated - 

I 

IMMIGRATION TUDGEi Mr. Oltarsh - 

MR. OLTARSHt May I be allowed to fir.lsh sir? 

' IMMIGRATION JUDGEt Yes. 

MR. OLTARSHt We have made a motion to suppress the evidence here. 
IMMIGRATION JUDGEt That's denied. 

j MR. OLTARSHt O.K. We have also made a demand that the arresting officers 
be subpoenaed and produced here. 

IMMIGRATION JUDGEt That's denied. 

I 

MR. OLTARSHt We also asked under the Freedom of Information Act that the 

I 

file which the government has in its possession be permitted to be in- 

| 

spected. 


IMMIGRATION JUDGEt If you want to make an application under the Freedom of 
Information Act, you should make it under the regulation. I refer you 
to 8 CFR 103 and if that application is not appropriately made here, 
it is denied. Do you wish to make an application for discretionary 
relief? 


United States 
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MR. OLTARSH* T do wish to make it - 

IMMIGRATION JUDGE* Make it. 

MR. OLTARSH* I will make it when a decision has been made on the qjestion - 

IMMIGRATION JUDGE* If you choose not to make it sir, I will find your 

respondent deportable and order him deported. Do you wish to make an 1 
anplication or no*? 

j 

MR. OLTARSH* 7 stand on what I say. 

IMMIGRATION JUDGE* In other words you make no application? 

MR. OI.TAPSH* I will - 

i 

IMMIGRATION JUDGE TO RESPONDENT* 

0 M r . Aguilar, your attorney has asked that I enter an order of deporta¬ 
tion in your case against you. He has chosen not to ask that you be 
-given permission to_leave.without being deported. Do you wish to accept j 
your attorney's advice and an order of deportation, rather than leaving 
voluntarily at your expense? Although your attorney has not made the 
application, I will entertain the application for you if you wish to 
make it - your attorney is not being deported, you are. 

i 

MR. OLTARSH* Your honor - 

i 

IMMIGRATION JUDGE* I am trying to protect your client Mr. Oltarsh. If you 

l 

choose not to make the application - and he wishes to make the application 
I will entertain the application. 

MR. OLTARSH* I recognize, your honor, that I am trying to be courteous as 
far as possible. 

IMMIGRATION JUDGE* I wouldn't expect you to be otherwise. 

MR. OLTARSH* Of course sir, but I am following what I consider to be the 
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1 | IMMIGRATION JUDGE* Fine, and I am following what I consider to be the law 
L and your obligation under it as well as mine. 

3 j MR. OLTARSH* I thank you sir. 

4 IMMIGRATION JUDGE TO RESPONDENT* 

» 

C If I give you permission to leave voluntarily within a period of one 
® month, would you leave within that time? 


8 ! IMMIGRATION JUDGE* Mr. Ruggiero, does the government exceed to the respondent’s 

9 request for a period of voluntary departure cf one month? 

i 

10 I MR. RUGGIERO* Yes. 


11 IMMIGRATION JUDGE* Notwithstanding the adverse factors which already are part 

i 

12 i of the record. 

hi ,j MR. RUGGIERO* Yes.sir. j 

14 | IMMIGRATION JUDGE* Mr. Oltarsh, do you have anything further 0 

*5 1 |«R. OLTARSH* No sir. 

i i 

16 I IMMIGRATION JUD(£« All right, this Is the decision. 

1? NOTE* At this point in the proceedings the Immigration Judge delivered an 

. 

18 oral statement of his decision in this matter. This has been transcribed< 

j i 

1R i separately and is attached hereto. 

i 

20 i IMMIGRATION JUDGE TO RESPONDENT* ! 

! i 

21 . Q Now sir I have given you permission to leave voluntarily, notwithstanding 

22 1 the fact that your attorney has not asked that I give you that privilege.i 

! 

23 ' I suggest that you avail yourself of that opportunity because if you failj 

24 |j to do so you will be ordered deported. Do you understand? 


A Yes sir. 

j 

IMMIGRATION JUDGE* Mr. Oltarsh, do you waive appeal? 
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1 ! MR. 0LTAR5H* No sir. 

2 IMMIGRATION JUDGE* I will furnish you with the forms. Your appeal must be 

3 filed no later than June 17th. 


rti *y that 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration & Naturalization Service 
20 West Broadway, 

New York, N.Y. 10007 

In the Matter of . 

AGUILAR-CISNEROS, Raul Filmentor, : File No. A21 765 277 

Respondent. . 


STATE OF NEW YORK ) 

8 S • # 

COUNTY OF NEW YORK ) 

PLEASE TAKE NOTICE, that the undersigned, AGUILAR- 
CISNEROS, Raul Filmentor, will move that the Iranigration Ser¬ 
vice arrested, searched and seized the respondent without a 
warrant and/or without reasonable or probable cause. The 
Service will be called upon to assume the burden of justify¬ 
ing the basis and facts upon which it took respondent into 
custody. The respondent serves notice herewith that he wishes 
to give sworn testimony at the hearing upon his personal 

knowledge of the facts which show the illegal arrest, search 
and seizure. 

The respondent herewith also demands that the 
arresting officers be subpoenaed and produced at the hearing 
because the respondent wishes to question them because their 
testimony is relevant and material to the Issue of the un¬ 
reasonable arrest, search and seizure which was made without fa 


9 





V 



probable cause. This Is a motion to suppress the evidence 
Illegally obtained. 

Under Freedom of Information Act Section 552(b)7 
and such other portions of the Act as may be applicable here¬ 
in; all notes and memoranda relating to this case and which 
formed any basis for the detention and seizing of the respond¬ 
ent are demanded to be produced or the attorney for the re¬ 
spondent be permitted to inspect the same. .Iso demanded are 
the names and addresses of any alleged informants relating to 
the said detention and seizure of the respondent. 


Sworn to before me this 
day of June, 1974 



Aguilar-Cisneros, Raul Filmentor 

/ 


WILLIAM H. 0LTAR8H 

6»OTAR* PUBLIC. it»t« 

No 60-^B««t.40 
OuallfVwl HI Pwt Pwl*' Cour ^, w - — 

Commit.>0” *»!>•*•■• '^urtl 1 BO, 
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IJNI1 F.I) STATES DEPARTMENT OF JUST ICE \ 

Immigration and Naturali/ation Service No. ^ 

ORDI R TO SHOW ( AIJSI . NOTICE 01 HIARINC., AND WARR ANT I OK ARRI SI OF A1 IIN 
In Deportation Proceedings under Section 242 ol the Itnmigialion anil Nationality Act 
I INI I I t) XT VI I S Ol AMERICA I lie No. A21 765 277-- 


IJNI III) ST A I IS Ol AMERICA 

In the Matter ol AGDIIAR-CISNEROS, Raul Filaentor 


Respondent. 


Address (number, street, city, state, and 7IP code) 

UPON inquiry cond cled by the Immigration and Natinalizutioii Sen 1 . e 0 is alleged that 

1. You are not a citizen or national of the United States; 

2. You are a native of ffr»s^nAv»* _and a citizen ol Ecuador--• 

3 You entered the United States near Zarx Ysidro > California ---on 

4 . lt to ream tndonn.toW In t„ 

United. States. . 

- ~ ° r 

AND on the basis of the foregoing allegations, ii is charged that you are subject to deportation pur¬ 
suant to tlic following provision!s) ol law: 

Section 241(a)(1) of the Immigration and Nationality Act, In that, 
at time of entry you were within ono or more of tho classes of 
aliens excludable by the law existing at the time of such entry, to 
w , aliens •ho are immigrants not in possession of a valid unoxpired 
Immigrant visa, reentry permit, border crossing identification card, 
or other valid entry document and not oxempted from the possession 
thereof by said Act or regulations made thereunder, under sec. 212(a)(2^) 
or the Act. 

WHEREFORE. YOU ARF. ORDERED to appear lor hearing lieloie an limmgratmii Judge ol the 
Immigration and Naturalization Service ol the United States Department ol Justice at- 

__20 'u* Broadway* Uau lark, liith. floor -- 

_Ma y 197li(3 )_at I!00 _ p» in. and show cause why you should not be 

deported from the United States on tlie cliaige(s) set forth above 

’ WARRANT FOR ARREST OF ALIEN 

, 'sj Vs '-' Ry vntue of the authority vested in me by the immigration laws ol the United Stales and the regulations 

issued pursuant thereto, I have commanded that you he taken into custody lor proceedings theieallci in 

accordance with the applicable provisions of ( the immigiation laves and regulations, and the oidei shall serve 

as a warianl to any Immigration Ollicer to lake you into ci^.HU^^^ c. | i^ hi u ’iis|,c detention or le- 

lease are set on the reverse hereof. /Tc /,»( 

•£// .ii/rket /•„ ^ 


May 30, 197U 


7 /■??</ c r uu- 


■ 1st* VC (. / •. 

~^ «»lhl lillr M 0M11 <•» ) 

ACTING DISTRICT DIRECTOR 

{t .tv .uni "rn» ) 

NEW YORK DISTRICT 


ds 





NOIU I IO l.l M'ONDI N I 


AW SI \| I 'll\| YOl MAKF. MAY HI I'SFI) Ali \I\M VOI IN-DII'OKI \ I ION I’Kt M I I DINl.S 

!"! tOP't ' ‘N >RI>t:R SI RVI D I PON YOl' IS l Vll)l M I Ol MHK \l II \ R| (,ls | U\l IOS 
Will* I i' l \l)l R 1)1 POKIAIION PROl’l I ItlNl.S III! LAW KI OUIKI S HIM II III 

( AKRII I) Willi YOl A I Al I I IMIS 



It von si' choose , y lv represented in this proceed mi 1 , n no expense to the liovenunciii bv an allomev oi othei 

individual aaithui/ed •• i qualified to icpiesenl person^ befoie the lintnigiatioii and N itm.ili/aliou Set vice Von 
should bring with you . iy affidavits o ..thei documents winch you desite to have consideied in com. non with 
your case. It any document is in ; to language, you should lump the otig.nal and ceil died li.m luliou thtueol. 
It you wish to have the testimoi a ol a. witnesses consideied yam should nuance to have aieh vvilne pi, cut 
at the hearing. 

At your hearing you •. ’! he given Ine ■ •Mumty to jdm ( oi deny any oi all ol the all.palioi; u. the Old i to Show 
( ause anil that .ou ■ deporlidde v > i‘.e charges sc’t hath thcie:;i. i oil will i e m -j’pofi inuy t> pievul 

evidence on voui own h 'hall, to the reee.. ; ol evidence and to c >ss examine am ni ■.> pcseuied bv ii■ < t. ’.■ in 
me lit F.rluic to at t ’ n J the It can t; ■■ at tl*e time and place design.. * c el Ik - i * * 11 i nav t csitl i m i del ■ i nnu..n m t m 
by the Immigration Judge in your at. enct 

You will he advise.' 1 the linmig riot oidee, before whom you appear, of any teliel from depoiiatnm. including the 
privilege of dep.nt v amtardv. tor which you may appear eligible. Aon will he given ■ ten iltle oppotlumlv to 
make any such application to tin Immigration Judge. 


NOT 1(1 Ol CUSTODY Di ll RUINATION 

Pursuant tej tlie anti - ty t»f Part I,tie X, Code of Federal Regulations, ti e authoii/ed ollieei has ih tetmmed 

that pending a lit’ >1 ’ a rminatum of depot lability in your ease, and in the event you ate ordeied depot ud. until yoiu 
departure troin lit • 1 ii ed States is effected, but not to exceed tax months from the date ol (lie final oid» i ol depot 
tation under adinmistt alive processes, or iiom Jhe date o' the li lal order of tin eoutt, it judiei.il tevew i. had. you 
shall be: ., 

i 

LJ Detained in the custody of this Service L 1 Released on tecop.m/.incc 

1_I Released under bond in the amount of $ 

xx 1000.00 

You may request the Immigration Judge to redetermine this decision. 

RFQUl ST FOR PROMPT IIFARIN(;_ 

To expedite determination of my case. I request an immediate hearing, and waive any right I may have to more 
extended notice. 


□ 


I do 


n 


do not request a redetermination by an Immigration Judge ol the custody decision. 

9 


Before: 


(Signature ol r evponcJent) 


(signature and tit of witnessing officer) 


(dale) 


( I RTII K AII OF SI RVK I 





